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Ofqual’s requirements for the appeals process for 2021 qualifications are now set out in 

JCQ’s A guide to appeals processes summer 2021 series.  This briefing identifies the key 

legal issues and risks arising for schools and colleges as examination Centres, both 

regarding students and staff. All references (unless stated otherwise) are to that JCQ 

Guidance. 

Overall, the Guidance being detailed and reasonably clear (apart from a few items) is 

welcome, but there is a lot of detail potentially to get wrong, so in this briefing we identify 

the tasks which are critical to minimise the risk of legal challenge.  We also include 

comment on deploying staff over the summer holidays to enable Centres to carry out 

these tasks and meet their obligations. 

 

STUDENTS 

The core legal risk areas in this process are as follows: 

a) Administrative and procedural error:  this is the easiest part to get right and in 

practice the main area where successful challenges could be made, provided the 

student can show that the error probably caused a different grade outcome to what 

would otherwise have occurred. The Guidance focuses in particular (at 5.17) on:  

 “the existence and consideration of mitigating circumstances at the time of an 

assessment 

 the provision of agreed access arrangements/reasonable adjustments for an 

assessment  

 the process for determining and quality assuring grades (for example internal 

standardisation, authentication of student work.” 

It will be particularly important to keep to the stated deadlines, because of the 

critical effect that a delay caused by a Centre could have on university admission, if 

we assume that some universities will not wait long for the priority appeals to be 

processed (see 6.10).   

b) Error in academic judgement:  this splits into two parts (see below) but the 

Guidance narrows the focus of the appeal in two ways: 

 It will focus on the holistic TAG actually given, and not on what might have 

happened: “the focus of any appeal will be on whether the Teacher Assessed 

Grade was unreasonable and not that any other grade or mark would have 

been reasonable (6.24)…The independent reviewer will consider whether the 

original Teacher Assessed Grade decision was reasonable on its own terms, not 

if any alternative proposition for the Teacher Assessed Grade or evidence put 

forward by the student, would be a more appropriate exercise of academic 

judgement (6.26)”;. Appendix E further explains that “the reviewer will not 

consider the reasonableness of the centre policy itself”.  
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 “There may be a difference of opinion as to the assessed grade without there 

being an unreasonable exercise of academic judgement. The reviewer will only 

conclude that there has been an unreasonable exercise of academic judgement 

if the Teacher Assessed Grade was clearly wrong – i.e. there was no basis upon 

which the grade could properly have been given” (6.36). Appendix E states 

further that “The teacher’s judgement will be considered unreasonable only if it 

is such that no teacher acting reasonably could have reached the same 

judgement” and that “A grade will only be considered unreasonable if the 

reviewer considers that the student’s performance evidence is clearly and 

unequivocally indicative of a higher or lower grade”.  That is a low bar for a TAG 

judgement to clear. 

 Consequently we anticipate very few successful appeals on the grounds of 

academic judgement in either of the two possible types: 

 Error in selecting the correct evidence on which to decide the TAG:  in practice, 

provided the selection process follows the Centre’s Policy and followed due 

consideration of necessary access arrangements/other reasonable adjustments 

and special considerations (including effective communication with the student 

prior to the TAG being decided in order to give them a voice on that issue), it 

will be very difficult for challenges to show that there was no reasonable basis 

for the selection. 

 The holistic judgement considering the correctly selected evidence:  it will be 

very difficult to show that there was no reasonable basis whatsoever in that 

holistic judgement.   

However, because the standard set by Ofqual broadly mirrors the legal standard 

required to avoid a claim of negligence, when an appeal succeeds on this ground it 

may result in an attempted negligence claim (although that claim would still have to 

prove causation of actual damage and loss to the student, which we anticipate will 

be difficult in practice). 

c) Discrimination: in particular on grounds of disability and/or sex and/or race.  If a 

challenge is made on these grounds, particular scrutiny will be made of the training 

and awareness of teachers in the Centre on equality and bias issues. 

d) Other forms of bias than unlawful discrimination: in practice these cases are 

extremely rare and hard to prove factually in all but the most gross cases.    

If a Centre gets the TAG process wrong the potential risks and legal challenges are: 

 Appeals exposing systematic inadequate leadership and/or governance giving rise 

to: 

 Conditions on, or withdrawal of, the Centre’s entitlement to offer 

examinations in certain subjects by awarding organisations (AOs)  
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 For state funded institutions, potential intervention by the ESFA   

 Legal claims by individual students (or parents re school contract claims): 

 Equality Act claims 

 Claims for compensation 

 Educational negligence 

 Contract claims (where a contract exists regarding the student) 

“Centres are expected to support students through the centre review and awarding 

organisation appeals process” (3.2) and “A refusal to submit an appeal for the student 

could be considered malpractice and investigated by the awarding organisation as such” 

(5.36). Consequently Centres are advised to embrace this process and be as transparent 

and efficient as possible in conducting it. 

 

KEY STEPS TO TAKE PRIOR TO RESULTS DAY ARE: 

1. Ensure that the procedure in the Centre’s Policy is followed precisely regarding the 

issue of all TAGs (encouraged at 4.1 and 5.1).  In particular, Centres need to make 

sure that students have been informed about what evidence will be (or has been) 

used for their TAGs, and should check how reasonable adjustments and special 

considerations were taken in into account.  

2. Have a robust, no blame approach to identifying and investigating errors, ideally 

before TAGs are issued: the JCQ encourage Centres to carry out a review of their 

process after TAGs have been filed but before results day; this will minimise work 

overall on reviews/appeals and consequently reduce staffing requirements after 

results day. 

3. Keep complete records, compliant with the JCQ Guidance, and organised in a way 

which will allow rapid conduct of reviews/appeals. Whilst an appeal “will be based 

on the available evidence” (2.5), if a Centre has failed to keep relevant evidence a 

claim could be brought by a student on grounds of negligence. 

4. Work out an internal policy about other critical tasks in the JCQ Guidance such as: 

 How to handle requests by parents or students that a review of process 

regarding a student’s TAG is undertaken before results day.  Be robust about 

this and remind parents and/or students (if needed) that any inappropriate 

pressure by a parent or student would itself need to be reported to the AO as 

malpractice.  Bear in mind that “Provision of the Teacher Assessed Grade to any 

student, or other party, before the agreed date for release of results, will be 

viewed as malpractice and appropriate action will be taken by the relevant 

awarding organisation” (3.8). 
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 When the Centre would report to an AO its recommendation that, as a result of 

a review of a student’s TAG, the TAGs of another student(s) (who have not 

given their consent to a process which could lower their grade) should be 

altered: see 5.25-5.26 and (importantly) Appendix D.  Centres are left by the 

Guidance to decide the balance between public confidence and “the adverse 

impact on the individual student”.  There is a critical lack of clarity in the 

Guidance on this key point but factors in favour of reporting to the AO include 

reliance placed on the grade by employers and educational institutions in the 

future. Factors against reporting to the AO include where “the error is a 

relatively minor one (for example where the student was considered to be 

performing at the borderline between two grades) and the adverse impact on 

the student of correcting the result would be severe.” 

 The Centre should have a protocol for handling a direction from the AO to 

review a TAG. The AO can make sure a direction where they identify a 

procedural error or find that alternative evidence should have been included in 

the range of evidence provided by the Centre (6.33). 

5. Communication:  Publish and explain very clearly to students the process for 

reviews and appeals, including detail on: 

 Timings; which should be as per the JCQ key dates (section 9). Although the 

Guidance states that “Centres may set their own deadlines for centre reviews” 

(10.2), given the time critical process of university admissions, a Centre would 

need to be very confident in explaining longer deadlines than those set by the 

JCQ.  Published timings by the Centre could include an indication about how 

long the Centre will take to complete the review (compulsory in all cases and 

must be completed and the outcome reported to the student before an appeal 

can be submitted to the AO (5.5)), and appeal phases in order to manage 

expectations about how quickly an appeal can be passed to the AO. 

 Outcomes; clearly explain that grades may go down, remain unaltered, or go 

up. 

 Management of expectations; in order to manage expectations include the JCQ 

description of the high hurdle for academic judgement appeal to succeed.  

6. Prepare your employment and administrative resources for work needed during the 

school holidays (see employee section below).  In doing so, prioritise priority 

appeals above all else because that is where virtually all of the main potential 

challenges will lie. 
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KEY STEPS TO TAKE AFTER RESULTS DAY 

1. Stick to your published review and appeal timetables: failure to do so runs the risk 

of a claim of negligence regarding the Centre’s delay actually causing a student’s 

failure to obtain a university place. 

2. Don’t be in denial about any errors that are detected:  they must be reported to 

students and the AO. Failure to do so could result in the AO investigating and 

withdrawing the Centre’s accreditation for that qualification (or lesser sanctions 

such as suspending named SLT members from administering certain qualifications).  

Before making the report to students and the AO, take legal advice on any risk of 

an equality and/or compensation claim and, if advised, inform your insurers. 

 

EMPLOYMENT ISSUES 

Asking staff to work in August: when considering asking leadership and teaching staff to 

work in August on exams and re-grading, Centres need to consider those individuals’ 

contractual positions. For each member of staff, Centres must consider their contract of 

employment, whether the staff member is required to work during the school holidays, 

whether the staff member can be required to work additional hours as may be necessary, 

and whether the staff member is entitled to remuneration for those hours, over and above 

their salary. The provisions of the school teachers’ pay and conditions document (‘STPCD’) 

relating to directed working days and specified hours do not apply to leadership staff, 

including headteachers, deputy headteachers, assistant headteachers, teachers on the pay 

range for leading practitioners or teachers in receipt of an acting allowance for such roles 

and these staff members may well be on 52 week contracts. While Centres must check 

individual arrangements, the contractual arrangements for these staff are likely to cover 

them working in August in relation on exams and re-grading, without additional 

remuneration.  

Teachers’ pay: specifically considering teachers’ pay, the STPCD states teachers must be 

available for work for 195 days and 1265 hours per school year (or a proportion of those 

hours for part-time teachers). The STPCD also contains provision for teachers to work such 

reasonable additional hours as may be necessary (part-time teachers working 

proportionate additional hours and not on the days they are not contracted to work). 

Contractual arrangements may also include provision for teachers to work additional hours 

without additional pay, however Centres should check this in every case particularly for 

provisions stating teachers do not have to work during school holidays. With reference to 

the STPCD, after the school year teachers have had, working additional hours in August is 

unlikely to be attractive to individuals or trade unions. The most likely effective way to 

ensure teachers are available in August for exams and re-grading is to start discussing this 

with them now, and subject to individual contractual arrangements, consider making 

additional payments to teachers for time they spend on exams and re-grading during 

August.  
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For a fuller briefing on these matters attend Stone King’s free webinar 

https://www.stoneking.co.uk/event/summer-2021-qualifications-managing-legal-risks-

centre-reviews-and-appeals-24062021  

 

For specific advice about non-employment questions please contact 

RogerInman@stoneking.co.uk 

For specific advice about employment questions please contact 

PollyO'Malley@stoneking.co.uk    

 

Stone King LLP 

June 2021  

https://www.stoneking.co.uk/event/summer-2021-qualifications-managing-legal-risks-centre-reviews-and-appeals-24062021
https://www.stoneking.co.uk/event/summer-2021-qualifications-managing-legal-risks-centre-reviews-and-appeals-24062021
mailto:RogerInman@stoneking.co.uk
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