
For some schools, one of the biggest 
challenges is how their facilities can best 
accommodate and support transgender 
pupils: integrating them in all aspects of 
school life requires sensitive management 
and careful consideration of the needs 
and interests of the school community 
(including parents, pupils and staff). 
How can schools meet their legal 
obligations to transgender pupils? 
And what are the key practical 
considerations where there is a request 
to change school facilities? This article 
focuses solely on obligations owed to 
pupils. Risk assessments should be made 
of all the questions below.

Scenario
A pupil in your school identifies as 
transgender and requests a change 
in the facilities available at the school:

Q1 What are your 
obligations?
Governors should already be familiar 
with a school’s obligations under the 
Equality Act 2010 (the Act), including 
that it is unlawful to treat pupils less 
favourably because of their gender 
reassignment. “Gender reassignment” 
is a protected characteristic under the Act 
and applies to anyone who is undergoing, 
has undergone or is proposing to 
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undergo a process, or part of a process 
of reassigning their sex by changing 
physiological or other attributes. 

This means a pupil will not necessarily 
have to be undertaking a medical 
procedure to change their sex to be 
afforded protection by the Act; they 
can simply be taking steps to live in the 
opposite gender, or proposing to do 
so. This might be as simple as a pupil 
wearing clothes associated with the 
opposite sex, or requesting a change 
of name and/or pronoun. 

All current, former and existing 
transgender pupils are protected 
from discrimination by the Act. 
This applies to all aspects of school 
life including admissions and 
exclusions, provision of education 
and access to any benefit, facility or 
service provided by the school.

Q2 What are the duties on 
the governing body?
The governing body is ultimately 
responsible for ensuring compliance 
with the Act, including those obligations 
relating to gender reassignment. 
Governors are also responsible for 
ensuring compliance with the 
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Standard Regulations) 2014 (ISSRs) 
which includes meeting the needs of all 
pupils within the school; encouraging 
respect for other people (including those 
with a protected characteristic); ensuring 
that the teaching at the school does not 
discriminate against pupils; and that 
the welfare, health and safety of 
transgender pupils is effectively 
safeguarded and promoted. 

Inspectors will consider how the school 
is meeting these regulatory requirements. 
Any failure risks not only a finding of 
non-compliance on inspection but 
also a claim of discrimination from the 
individual affected. 

While the day-to-day decisions and 
running of the school is delegated to 
senior management, it is ultimately for 
governors to satisfy themselves that 
school policies, procedures and practices 
comply with the relevant requirements 
of the ISSRs and the Act. All aspects of 
school “life” must be considered eg the 
school curriculum, teaching, facilities and 
ethos of the school. Governors should 
continually review school practices 
with the support and input of senior 
management to critically assess whether 
the school is meeting these duties eg Is 
there an inclusive school environment? 
How are we teaching mutual respect 
and tolerance in schools? Have staff 
been suitably trained? How does the 
school community as a whole approach 
transgender matters? Is there a pattern 
of bullying involving transgender pupils? 
How is this being addressed? 

Effective monitoring will help identify 
and address any issues on the ground, 

tackle any potential discriminatory 
practices and ensure effective oversight 
of the school’s compliance with legal and 
regulatory requirements. It will also help 
identify school facilities which may 
require adaptation or improvement to 
support transgender pupils generally.

Q3 Do you need to make 
changes to school property? 
A school practice, procedure or policy 
which prevents a transgender pupil from 
accessing school facilities because of 
their gender identity is discrimination 
under the Act. Governors should therefore 
ensure transgender pupils have access 
to school facilities, such as toilets, 
bathrooms, washrooms and boarding 
facilities, which correspond to their gender 
identity, wherever reasonably practicable. 
Governors should also bear in mind the 
need to promote equal opportunity for 
all pupils ie by maximising social 
integration in all aspects of the school’s 
life and minimising segregation of 
transgender pupils whenever 
reasonably possible. 

Engaging with a transgender pupil early 
on is a key initial step; this will help 
manage the process sensitively and in 
light of any concerns expressed by the 
pupil. Particular support should be 
considered for pupils who are very young, 
vulnerable or have any SEND issues which 
may hinder making their preferences 
known. Similarly, there may be additional 
pastoral needs for those for whom there 
may be specific concerns regarding 
acceptance of the position by their parents. 
Generally, parents should also be involved, 
subject to any objections from the pupil 
and considerations of confidentiality. 
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All pupils have a right to privacy, including 
the right to keep their transgender status 
confidential. Transgender status will be 
“personal data” and potentially “special 
category personal data “(ie where it reveals 
medical information about the pupil) 
within the terms of the General Data 
Protection Regulation and Data Protection 
Act 2018. Schools should therefore be 
mindful not to disclose this information 
to others, including parents, unless legally 
required to do so (such as by order of the 
court) or where the pupil has consented. 
Where there are safeguarding concerns 
that may necessitate the disclosure 
of a pupil’s transgender status, 
specific advice should be sought. 

All discussions should be noted, 
together with any agreed action 
points and timescales.

Particular areas of concern relate to 
changing facilities and residential 
accommodation. Careful consideration 
should be made of other pupils and the 
pupil concerned; can the transgender pupil 
use the facilities that correspond with their 
gender identity? Or can separate facilities 
(such as a private space or alternative 
changing area or time) be provided or 
a gender-neutral space? Reasonable 
alternatives should be considered as part 
of the assessment process. For single-sex 
schools, existing boarding arrangements 
may restrict the provision that can be put 
in place requiring careful management 
of the pupil’s expectations from the 
outset. While some schools may be 
able to offer additional gender-neutral 
facilities (allowing all pupils to access 
appropriate provisions while maintaining 
privacy, dignity and safety for all), 

schools will not be expected or obliged 
to provide entirely separate boarding 
facilities or accommodate a change 
of boarding house – particularly if the 
school is restricted in terms of facilities 
(including changing and bathroom 
facilities) and rooms available. Indeed, 
there are some exemptions available 
under the Act when considering 
a request in relation to boarding 
accommodation (see Q6). 

Q4 How does this impact on 
your duty to other pupils?
There will be times when duties properly 
owed to different pupils or groups of 
pupils come into conflict. For example, 
there might be an occasion when 
a transgender pupil wishes to change 
for PE in the changing facilities 
consistent with their gender identity, 
but their presence is objected to by 
another non-transgender pupil and/
or their parent. Schools will need to 
carefully consider what reasonable 
arrangements can be put in place in light 
of any objections or concerns raised. 

Q5 Can a school refuse to 
make the changes?
Schools should not apply a blanket 
policy of refusing to make any 
changes to facilities because of 
gender reassignment. This would 
be discrimination. 

Schools should consider each 
individual request on a case-by-case 
basis and reach a fully informed 
decision as to whether changes, 
additions or alternations can be 
made to school facilities. 
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A decision not to accommodate 
a transgender pupil will be more difficult 
to justify where there are new school 
development projects; how to support 
transgender (and, similarly, disabled) 
pupils should be a key consideration in the 
early planning stages, with consultation 
with key stakeholders (such as staff, 
parents and pupils) in determining how 
to best accommodate all pupils (and 
prospective pupils) when developing 
new school facilities. For existing facilities, 
there are likely to be greater restrictions, 
particularly where buildings are listed and/
or have limited facilities.

Schools should also be prepared 
to consider whether any refusal to 
accommodate a transgender pupil can 
be justified as a proportionate means of 
achieving a legitimate aim. For example, 
if the school could afford the necessary 
alterations and it could be shown that 
a number of transgender pupils would 
benefit from the new facilities, there is 
a risk that such a decision not to admit 
or make the alterations required would 
be discriminatory. 

On conclusion of the risk assessments, 
a school may decide that it is not able to 
accommodate a particular request and/
or provide certain facilities. Provided the 
decision is reasonable and justifiable, 
a decision is unlikely to be discriminatory.

Q6 Are there wider risks 
associated with different 
types of school? 
For instance, boarding? 
The Equality Act provides that mixed-
sex and single-sex boarding schools are 

allowed to restrict admission as a boarder 
to pupils of only one sex without this 
being discriminatory. This means it may 
not be discriminatory for a boarding 
school to refuse to admit a pupil to a 
single-sex boarding house and its facilities 
(such as sanitary facilities serving the 
accommodation that should only be used 
by persons of the same sex) because of 
the pupil’s sex or gender reassignment. 

When refusing to admit a pupil to the 
accommodation or its facilities because 
of sex or gender reassignment, a boarding 
school must consider whether and how 
far it is reasonable to alter or extend 
the facilities in order to accommodate 
the pupil. It should also consider the 
comparative frequency of demand for 
the facilities by pupils of different sexes. 
Schools should also take account of 
whether refusal could be justified as 
being a proportionate means of 
achieving a legitimate aim.  

Q7 What next?
Governors should ensure they have 
the commitment of senior management 
in supporting and accommodating 
transgender pupils (and staff). 
A programme of training and 
education should be developed for 
all staff and pupils with the aim of 
a school-wide understanding of the 
difficulties and complexities facing 
transgender people; and clear procedures 
should be put in place for managing 
requests for a change in school facilities.

Charlotte Melhuish is a senior associate 
in the independent schools team at Stone 
King LLP. This article is a general guide 
on the law as at August 2018.
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